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BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF PUBLI C HEARI NG ON
PROPOSED AMENDMENT

In the matter of the anendnent)
of ARM 17.8.501, 17.8.504, )
17.8.505, 17.8.511, 17.8.514 )
and 17.8.515 pertaining to )
definitions, permt ) (Al R QUALI TY)
application fees, operation )
fees, application/operation )
fee assessnent appeal )
procedures and open burni ng )
fees )

TGO Al Concerned Persons

1. On July 30, 2003, at 1:30 p.m, the Board of
Envi ronnental Review will hold a public hearing in Room 111 of
the Metcal f Building, 1520 East Sixth Avenue, Hel ena, Montana,
to consider the proposed anendnent of the above-stated rul es.

2. The Board w Il nmake reasonable accommodations for
persons with disabilities who wish to participate in this public
hearing or need an alternative accessible format of this notice.
I f you require an accommodati on, contact the Board no |ater than
5:00 p.m, July 21, 2003, to advise us of the nature of the
accommodati on that you need. Please contact the Board Secretary
at P.O Box 200901, Hel ena, Montana 59620-0901; phone (406) 444-
2544; fax (406) 444-4386; or emnil ber @tate.nt. us.

3. The rules proposed to be anended provide as follows,
stricken matter interlined, new matter underli ned:

17.8.501 DEFINITIONS For the purposes of this subchapter:
(1) =Seurce{s)—of—air—contamnants—shall—nean—all—ai+

"Facility" neans any real or
personal property that is either stationary or portable and is
| ocated on one or nore contiguous or adjacent properties under
the control of the sane owner or operator and that emts or has
the potential to emit any air pollutant subject to requl ation
under the Cean Air Act of Mointana or the Federal O ean Ar Act,
i ncludi ng associated control equipnent that affects or would
af f ect the nature, char act er, conposi tion, anount , or
environnental inpacts of air pollution and that has the sane
two-digit standard industrial classification code. A facility
may consi st of one or nore enmtting units.

AUTH.  75-2-111, MCA
| MP: 75-2-211, MCA

17.8.504 AR QUALITY PERM T APPLI CATI ON FEES
(1) Concurrent with submttal of anr a Montana air quality
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permt application, as required in ARM Title 17, chapter 8§,
subchapter 7 H i i i
i , or ARMTitle 17, chapter 8, subchapter 8
éF¥e¥en%+en—e#—é%ge+#¥ean%—£b+ee+e#aeeee—e#—#+#—£¥&#+%y}, t he
applicant shall submt an air—quality—permt application fee of
$500.

(2) GConcurrent with submttal of the following air quality
operating permt applications, as required in ARM Title 17,
chapter 8, subchapter 12, the applicant shall submt an
application fee of $500:

(a) an application for a new air quality operating permt
that is not submitted concurrently with a Montana air quality
permt application;

(b) an _application for an air quality operating permt
renewal ; or

(c) an application for a significant nodification to an
air quality operating permt.

2> (3) A An air quality permt application is inconplete
until the proper application fee is paid to the departnent.

(3) remains the sane, but is renunbered (4).

AUTH.  75-2-111, 75-2-220, MCA
| MP: 75-2-211, 75-2-220, MCA

17.8.505 AIR QUALITY OPERATION FEES (1) As—aecondition
of—continuedoperation—an An annual air quality operation fee
must be subnitted to the departnment by the owner or operator of:

(a) each soeurceof at+r—contamnants—holdingan facility
for which a Mntana air quality permts; i

has been issued by the

depart nent and remains in effect and
(b) each i

facility for which an air quality operating permt

has been |ssued bv

the departnent and remains in effect.

(2) Fees Pursuant to this rule, fees shall be assessed
under—thisrule for to the owner or operator of record on the
date of billing, for all seurces—of—air—contanmnants—desecribed

facilities that neet the description in (1) as of
January 1 of the calendar year in which fees are billed.

(3) Air quality permt fee schedules will require owners
and operators of all seources—of —air—contamnants facilities
required to obtain a Mntana air quality permt or an air
quality operating permt to contribute to those departnent
activities funded by air quality permt fees. The departnent
shall attenpt to identify all seureces—of ai+r—contamnants
facilities subject to the annual air quality operating fee
requirenment and shall require paynment from the owners or
operators of all sueh-sources of alrecontamnants facilities.

(4) Annually, the department shall provide the owner or
operator of each air—ecentam-nant—souree,- facility required to
pay an air quality operation fee, with witten notice of the
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amount of the fee and the basis for the fee assessnent.

(a) The air quality operation fee is due within 30 days
after receipt of the notice, unless the fee assessnment is
appeal ed pursuant to ARM 17.8.511. If any portion of the fee is
not appeal ed, that portion of the fee that is not appealed is
due within 30 days after receipt of the notice. Any remaining
f ee.—whi-ch—ay—be that is due after conpletion of an appeal, is
due +rrediately—upon within 30 days after issuance of the
board's decision or upen——completion—of within 30 days after
i ssuance of the final decision in any judicial review of the
board' s deci si on.

(b) If an owner or operator assessed an air quality
operation fee fails to pay the required fee (or any required
portion of an appealed fee) within 60 30 days after the bi
due date, the department nmay inpose a |late paynent charge of 10%
of the fee (or of any required portion of an appeal ed fee), plus
interest on the fee (or on any required portion of an appeal ed
fee) conputed at the interest rate established under 75-2-
220(5) (a) (i), McA

(5) The air quality operation fee is based on the actua
or estimated actual, amount of air pollutants emtted by t he
facility during t he previous calendar year and is an
admini strative fee of $400, plus $17#89 20.61 per ton of PM 10,
sul fur dioxide, |ead, oxides of nitrogen and volatile organic
conpounds em tt ed.

(6) A-separate—air—quali-ty—operationtee,—as—set—forthin

The owner or operator of a seurce—of—ai+r
contam nants facility may not be required to pay nore than one
admnistrative fee if the facility is subject to nore than one
Montana air quality permt issued by the departnent.

(7) and (8) remain the sane.

Eachsource of alr—contamnants The owner or operator
of each facility subject to (1) abewe shall submt to the
departnment, on the date specified by the departnment, al
informati on necessary to conplete an inventory of estinmated
actual emssions for the preceding calendar year. The
departnment shall notify the seuree owner or operator of the
facility of the date by which the information nust be submtted.
The information submttal date nay not be earlier than February
15.

AUTH.  75-2-111, 75-2-220, MCA
| MP: 75-2-211, 75-2-220, MCA

17.8.511 AlIR QUALITY PERM T APPLI CATI OV OPERATI ON FEE
ASSESSMVENT APPEAL  PROCEDURES (1) The departnent's fee
assessnent may be appeal ed by the owner or operator of aseuree
of —at+r—econtamnants the facility to the board of environnental
review wi thin 20 days of:

(a) receipt of the fee assessnent notice deseribed+nARM

. ;. or

(b) i ssuance of a determi nation of inconpleteness of a

permt application based on the lack of the proper permt
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application fee pursuant—teo-ARM I/ 8-504(2) (A+ Quality Permt
L ; ; g 3 (A ¥ .
Fees).

AUTH.  75-2-111, MCA
| MP: 75-2-211, MCA

17.8.514 AR QUALITY OPEN BURNI NG FEES (1) Concurrenthy
with the submttal of an air quality nmjor open burning permt
application, as required in ARM . ;

., 17.8.610 (Major Open Burning Source
Restrietions)y, the applicant shall submt an air quality ngjor
open burning permt application fee.

(2) Ar quality major open burning fees are separate and
distinct from any air quality operation fee required to be
submtted to the departnent pursuant to ARM 17.8.505 or Mntana
air quality permt application fee required to be submtted to

the department pursuant to ARM 17.8.504 by—a—seurce—of—ai+
contam nants.

(3) An air quality major open burning permt application
is inconplete until the proper air quality ngjor open burning
fee is paid to the departnent. If the departnent determ nes
that the air—quak-ty—rejor—open—burning fee subnmtted with the

- application is insufficient, it shal
notify the applicant in witing of the appropriate fee which
nmust be paid before the major open burning permt application
can be processed. If the fee assessnent is appealed to the
board pursuant to ARM 17.8.511, and if the fee deficiency is not
corrected by the applicant, the major open burning permt
application is inconplete until issuance of the board' s decision
or when—the until any judicial review of the board' s decision
has been conpl eted, whichever is later. Upon final disposition
of t+he an appeal, any portion of the fee which—+way—be due to
either the departnent or the applicant as a result of the
decision is +mrediately due and—payable within 30 days after
issuance of the board's decision or wthin 30 days after
i ssuance of the final decision in any judicial review of the
board' s deci si on.

(4) The air quality major open burning atr—gualty permt
application fee shall be based on the actual, or estimted
actual, anount of air pollutants emtted by the applicant in the
| ast cal endar year during which the applicant conducted open
burning pursuant to an air quality major open burning permt fer

, required under ARM 17.8.610

(a) The air quality nmajor open burninq permt application
fee shall—be is the greater of the follow ng, as adjusted by any
amount determ ned pursuant to (4)(b)—below

(i) a fee calculated using the follow ng formnul a:

tons of total particulate emtted in the previous
appropri ate cal endar year

mul tiplied by $13-32 16.60; plus

tons of oxides of nitrogen emtted in the previous
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appropri ate cal endar year

mul tiplied by $3-33 4.15; plus

tons of volatile organic conmpounds emtted in the
previ ous appropriate cal endar year,

mul tiplied by $3-33 4.15; or

(ii) a mninmmfee of $250.

(b) The departnment nmay reduce or elimnate, as
appropriate, the air quality mnajor open burning permt¢t
application fees to be collected from an applicant in
recognition of the non-nonetary contributions nade by the
applicant to the snoke managenent program The departnent may
recogni ze only those non-nonetary contributions made by the
applicant in the last cal endar year during which the applicant
conduct ed open burning pursuant to an air quality open burning
permt for major open burning sources, as required under ARM
17. 8. 610. To be accepted for the purpose of reducing an
applicant's fees for the subsequent calendar year, a witten
claim for non-nonetary contributions to the snoke managenent
program nust be filed with the departnent no |ater than 60 days
after the close of the calendar year during which the non-
nmonetary contributions were nade by the applicant. Fhe A claim
shalH- nust describe in detail both the nature of the non-
nmonetary contributions and the dollar value of sueh the
contributions. Fhe—noen Non-nonetary contributions nmay consi st
of, but are not limted to, staff time and the use of equipnent,
supplies or space. The departnment mey shall review the any
witten clains that—are submtted, and nmay adjust the dollar
value of the non-nonetary contributions based upon a finding
that the value assigned to the contributions is not reasonabl e,
the non-nonetary contributions that were nade were not
reasonably related to the snoke managenent program or both. In
no case shalH—a—soeurece nmay an applicant be reinbursed for non-
nonetary contributions in excess of their the applicant's
assessed open burning permt fee.

AUTH.  75-2-111, MCA
| MP: 75-2-211, 75-2-220, MCA

17.8.515 AR QUALITY OPEN BURNI NG FEES FOR CONDI TI ONAL,
EMERCENCY, CHRI STMAS TREE WASTE, AND COMVERCI AL FI LM PRODUCTI ON
AND FI REFI GHTER TRAI NI NG OPEN BURNI NG PERM TS (1) Concurrent
with the submttal of an air quality open burning permt
application, as required in ARM . ;

—~ 17.8.611 (Energency—Open—Burning—Perm-ts),

17.8.612

17. 8. 615, the applicant shall submit an air quality open burning
fee.

(2) Air quality open burning fees are separate and
distinct fromany other air quality fee required to be submtted

to the departnent pursuant to this subchapter However, nothing
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(3) An air quality open burning permt application is
inconmpl ete until the proper air quality open burning fee is paid
to the departnment, except as provided in (4)(c). If the
departnent determ nes that the ai+r—quality—open—burning fee
submtted wth the eoper—burning—permt application 1is
insufficient, it shall notify the applicant in witing of the
appropriate fee which nust be paid before the open burning
permt application can be processed. |If the fee assessnent is
appealed to the board pursuant to ARM 17.8.511, and if the fee
deficiency is not corrected by the applicant, the permt
application is inconplete until issuance of the board' s decision
or until any judicial review of the board s decision has been
conpl eted, whichever is later. Upon final disposition of the an
appeal, any portion of the fee which-—rmay—be due to either the
departnment or the applicant as a result of the decision is
[ [ due and-—payable within 30 days after issuance of the
board's decision or within 30 days after issuance of the final
decision in any judicial review of the board' s decision.

(4) The air quality open burning at+—qualty permt
application fees shal—be are:

(a)y (b) $100 for a wod and wood byproduct trade waste
open burning permt under ARM 17.8.612;

(b)) (c) Ne—fee—is—required $100 for an untreated wood-
wast e open burning permt at a licensed landfill site under ARM
17.8.612. The required fee for this activity is included in the
solid waste managenent systemlicensing fee, submtted pursuant
to ARM Title 17, chapter 50, subchapter 4. Therefore, the
applicant is not required to submt a fee with the untreated
wood-wast e open burning permnmit application;

e}y (a) $100 for an energency open burning permt under
ARM 17.8.611. A fee for an energency open burning perm:t
application need not be submtted with the initial oral request
to the departnment, but nmust be submitted with the subsequent
witten application required under ARM 17.8.611. Submttal of
the fee is a condition of any authorization given by the
departnent under ARM 17.8.611, and the failure to submt the fee
is considered a violation of such authorization and my be
subj ect to enforcenent action;

(d) $100 for a Christmas tree waste open burning permt
under ARM 17.8.613; and

(e) $100 for a comercial film production open burning
permt under ARM 17.8.614; and

(f) $25 for a firefighter training open burning permnit
under ARM 17.8.615. As a condition of a firefighter training
open burning permt, the departnent may require subm ssion of an
annual fee to maintain the permt.

AUTH.  75-2-111, 75-2-211, 75-2-220, MCA
| MP: 75-2-211, 75-2-220, MCA

17.8.501, 17.8.504, 17.8.505, 17.8.511

REASON. Pursuant to 75-2-220, MCA, the Departnent assesses
air quality permt application fees, annual air quality
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operation fees, and nmjor open burning permt fees. In the
aggregate, these fees nust be sufficient to cover the
Department's costs of developing and admnistering the
permtting requirenents of the Clean Air Act of Montana. Under
ARM 17.8.510, the structure and the amount of the fees are to be
determ ned and reviewed annual ly by the Board.

Air quality operation fees are required for all facilities
that hold an air quality permt or that will be required to
obtain an air quality permt pursuant to the Title V air quality
operating permt program The air quality operation fee is
based on the actual, or estimted actual, anmount of air
pollutants emtted during the previous calendar year and
includes an adm nistrative fee plus a per-ton fee for tons of
PM 10, sul fur dioxide, |ead, oxides of nitrogen and volatile
organi ¢ conpounds emtted. The anmount of noney the Depart nment
needs to generate through air quality operation fees depends on
the |l egislative appropriation and the anount of carryover from
the previous fiscal year. The em ssion conponent of the
operation fee is also revised to account for changes in the
total anount of pollutants emtted in the state in the previous
cal endar vyear. This rulemaking would set the air quality
operation fees to be billed in calendar year 2003. Air quality

fees billed in 2003 will be based on em ssions from cal endar
year 2002 and will fund the Departnent's activities in fisca
year 2004.

The legislative appropriation for fiscal year 2003 was
$2,430,557. The ampunt of the carryover fromfiscal year 2002
was $231, 742. The total anmount of pollutants reported for | ast
year's fees was 112,416 tons, and the per-ton conponent of the
air quality operation fee was $17. 89.

The appropriation for fiscal year 2004 is $2,665,948, an
increase of $235,391 from last fiscal year. The projected
carryover fromfiscal year 2003 is $227,946. The total anount
of pollutants reported for 2003 fees is 103,917 tons. Based
upon the appropriation, the carryover, the projected permt
application fees, and the em ssion inventory, to cover the
Departnment's costs of developing and admnistering the air
quality permtting program it is necessary for the Board to
increase the per ton charge to $20.61. Therefore, the Board is
proposing to anend ARM 17.8.505(5) by replacing the per-ton
charge of $17.89 with $20.61.

In 2002, the total anount of fees assessed was $2, 205, 926.
The anmount of fees that would be assessed to neet this fiscal
year’s appropriation would be $2,342,002, for an increase of
$136,076. In 2003, fees woul d be assessed for 501 facilities.

The Board is proposing to change the term "source(s) of
air contamnants" to "facility(ies)" throughout ARM Title 17,
chapter 8, subchapter 5, to be consistent with the new
subchapter 7 air quality permt rules. The definition of
"facility" would be added to ARM 17.8.501 and the definition of
"source(s) of air contam nants" woul d be del et ed.

The term "owner or operator” would be added to severa
subsections to clarify that the owner or operator of a facility,
rather than the facility itself, pays the fees.
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The Board is proposing to add |anguage to several
subsections relating to applications and fees that would clarify
the distinction between a Montana air quality permt (formerly a
preconstruction permt), and an air quality operating permt.
Section 75-2-220(1), MCA requires the applicant to submt a fee
concurrent wwth the submttal of a permt application, and the
Board is proposing that |anguage be added to clarify the
provisions of the rule that inplement this statutory
requirenent.

The Board is proposing several additional mscellaneous
anmendnents to ARM 17.8.505. ARM 17.8.505(2) would be anended to
clarify that fees are assessed to the current holder of the
permt. ARM 17.8.505(4)(a) would be anended to allow 30 days
for subm ssion of any remaining fee due after conpletion of a
fee appeal, rather than requiring i rmedi ate paynent as under the
current rule. This anmendnent is necessary to allow adequate
time for subm ssion of the paynent. ARM 17.8.505(4)(b) would be
amended to allow the Departnent to inpose a | ate paynent charge
and interest if the owner or operator fails to pay the operation
fee wwthin 30 days after the due date, rather than within 60
days after the billing date, as under the current rule. The due
date is 60 days after the billing date; however, billing dates
may vary, and the due date is printed on the invoices, nmaking it
easier to determ ne when 30 days have passed since the due date.

O her proposed anendnents to the air quality fee rules
woul d make m nor clerical changes that woul d have no substantive
effect and woul d make the rules easier to read.

17.8.514, 17.8.515

REASON: The Board is proposing to anmend ARM 17.8.514 by
revising the fee required for mmjor open burning permt
applications for fiscal year 2004. Each year, in consultation
with the Montana Airshed G oup, which includes the mgjor open
burners in the state, the Departnent develops a budget
reflecting the cost the Departnment will incur that fiscal year
in operating its Snoke Managenent Program for major open
burners. Fees assessed to individual burners are based upon the
budget and the burner's actual, or estimated actual, em ssions
during the previous cal endar year in which the burner conducted
open burning pursuant to an air quality major open burning
permt. For cal endar year 2002, the major open burners reported
6129.1 tons of em ssions, conpared to 7691.4 tons for cal endar
year 2001, or a decrease of 1562.3 tons.

The budget for operating the program for 12 nmajor open
burners in fiscal year 2004 is $47,737.00, conpared to a budget
of $44,723.00 for fiscal year 2003. The $3,014.00 budget
increase is due to expected increases of $1,709.00 for personnel
services, $975.00 for balloon runs, $15.00 for m scellaneous
expenses, and $393.00 for indirect costs. Travel expenses are
expected to decrease by $78.00. Due to the decrease in the
em ssion inventory and the expected increase in expenses for the
program it is necessary to increase the per ton charge. The
Board is proposing to increase the pernmt fees from $13. 32 per
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ton of particulate, $3.33 per ton of oxides of nitrogen, and
$3.33 per ton of volatile organic conpounds enmtted to $16. 60,
$4. 15, and $4. 15, respectively.

The $3,014.00 budget increase for this fiscal year would
result in a total cunulative increase in fees of the sane
amount. This anount woul d be paid by the 12 naj or open burners.

The Board is proposing to delete Ilanguage in ARM
17.8.515(2) relating to the Departnent’s ability to collect nore
than one fee sinultaneously. Simlar |anguage was del eted from
ARM 17.8.504(3) and 17.8.505(7) in 1999, and this proposed
amendnment woul d conformthe air quality open burning fee rules
to the air quality fee rules, in this respect.

In accordance with 75-2-220(1), MCA, requiring subm ssion
of a fee with all permt applications required under the C ean
Air Act of Mntana, the Board is proposing a new ARM
17.8.515(4)(f) to require a $25 application fee for a
firefighter training open burning permt.

The Board is proposing to add I|anguage to ARM
17.8.515(4)(c) to clarify that, although a fee of $100 is
required for an untreated wood-waste open burning permt at a
licensed landfill site, this fee is included in the solid waste
managenent system licensing fee and the applicant is not
required to submt an additional fee with the open burning
permt application.

The Board is proposing to anmend ARM 17.8.514(3) and
17.8.515(3) to nmake the sane change proposed to ARM
17.8.505(4) (a) allowi ng 30 days for paynment of any fee due after
final disposition of a fee appeal.

O her proposed anendnents to the open burning fee rules
woul d make m nor clerical changes that woul d have no substantive
effect and woul d make the rules easier to read.

4. Concerned persons may submit their data, views or
argunments, either orally or in witing, at the hearing. Witten
data, views or argunents may also be submtted to the Board
Secretary at Board of Environnmental Review, 1520 E. Sixth
Avenue, P.O. Box 200901, Hel ena, Mntana, 59620-0901; faxed to
(406) 444-4386; or emmiled to ber@tate.nt.us, no later than
5:00 p.m, August 6, 2003. To be guaranteed consideration
mai | ed conments nust be postmarked on or before that date.

5. Thomas Bowe, attorney for the Board, has been
designated to preside over and conduct the hearing.

6. The Board maintains a list of interested persons who
wi sh to receive notices of rul enmaking actions proposed by this
agency. Persons who wish to have their nanme added to the I|ist
shall make a witten request that includes the nane and nailing
address of the person to receive notices and specifies that the
person w shes to receive notices regarding: air quality;
hazardous waste/waste oil; asbestos control; water/wastewater
treatment plant operator «certification; solid waste; junk
vehicl es; infectious waste; public water supplies; public sewage
systens regulation; hard rock (netal) mne reclanmation; mjor

12- 6/ 26/ 03 MAR Notice No. 17-193



-1251-

facility siting; opencut m ne reclanation; strip mne
recl amati on; subdivi sions; renewabl e energy grants/l| oans;
wast ewat er treatnment or safe drinking water revolving grants and
| oans; water quality; CECRA; underground/ above ground storage
tanks; MEPA; or general procedural rules other than MEPA. Such
witten request may be nmamiled or delivered to the Board
Secretary at Board of Environnental Review, 1520 E. Sixth Ave.
P. O Box 200901, Hel ena, Mntana 59620-0901; faxed to (406) 444-
4386; enumiled to ber@tate.nt.us, or may be nade by conpleting a
request format any rules hearing held by the Board.

7. The bill sponsor notice requirements of 2-4-302, MCA
do not apply.

Revi ewed by: BOARD OF ENVI RONMENTAL REVI EW
Davi d Rusof f BY: Joseph W Russel

DAVI D RUSOFF JOSEPH W RUSSELL, M P.H.
Rul e Revi ewer Chai r man

Certified to the Secretary of State June 16, 2003.
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